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December 13,2001

Magalie Roman Salas
Secretary
Federal Communications Commission
The Portals
445 12lh Street, S.W., lW-A325
Washington, DC 20554

Dt~ 13 2001

NOTICE OF ORAL EX PARTE
COMMUNICATION

Re: Implementation of the Pay Telephone Reclassification and Compensation
Provisions of the Telecommunications Act of 1996, CC Docket No. 96
128; Colorado Payphone Association Petition for Reconsideration re
Retroactive Adjustment of Second Report and Order Period
Compensation; Retroactive Adjustment of Interim Compensation

Dear Ms. Salas:

On December 13, 2001, Albert H. Kramer and Robert F. Aldrich of this law firm,
on behalfof the American Public Communications Council ("APCC"), had a meeting with
Jon Stover and Craig Stroup of the Common Carrier Bureau's Competitive Pricing
Division, and Calvin Howell of the Consumer lnfonnation Bureau. We discussed APCC's
views of record on the matters pending in the above-referenced dockets.

In particular, we discussed APCC's position that the Commission's determination
whether retroactive compensation adjustments with respect to independent payphone
service providers ("PSPs") are warranted for the Interiin Period (November 1996 
October 1997) and the Intennediate Period (October 1997 - April 1999) must take
account equitable factors such as whether adjustments based on the current $.238 rate
would bring independent PSPs closer or farther from recovery of the costs on which the
$.238 rate is based. We reviewed the infonnation previously submitted by APCC to show
that such a retroactive adjustment would exacerbate the existing shortfall in independent
PSPs' actual recovery for the 1998 period of the costs underlying the $.238 rate.

As discussed in the Colorado Payphone Association's pending petition for
reconsideration of the Third Report and Order in this proceeding, we urged the
Commission to take into account that, due to the FCC's erroneous determination that it
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lacked statutory authority to prescribe compensation for subscriber 800 calls, interexchange
carriers ("IXCs") did not pay independent PSPs any compensation for subscriber 800 calls
for a period of more than four years (May 1992 - November 1996) immediately prior to
the compensation periods under review. We submitted the enclosed documents which
show that during this period the average number ofsubscriber 800 ca1Is ranged from 72 to
more than 100 calls per payphone per month, and the ratio ofsubscriber 800 calls to access
code calls from payphones ranged from 2:1 to 3:1. These data provide the basis for the
Commission to calculate a rough estimate of the number of uncompensated subscriber 800
calls and the amount of compensation payments avoided by interexchange carriers and
uncollected by PSPs during the 1992-96 period.

Ifyou have any questions, please do not hesitate to give me a call.

Enclosures
cc: Jon Stover

Craig Stroup
Calvin Howell
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ACCESS CODE CALLS AND SUBSCRIBER 800 CALLS RECORDED BY APCC MEMBERS IN 1993, 1996 AND 1997

1993 SURVEY (1 PROVIDER)

Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec avg

Number of poyphones 506 on 619 668 725 834 911 eo,
A...... Cod. 19.283 24,108 29,819 28,427 24,179 24,084 22,294
__aoo 37,271 46,639 55,012 55,387 48,470 49.878 45,534
TofIIl dial around 58.554 70,747 84,831 83,794 72,649 73,962 67,828

Per-Phone Resul1s:

An_/ph 38.1 41.8 48.2 42.6 33.4 28.9 24.5 38.8
Subscriber/ph 73.7 80.8 88.9 82,9 66,9 59.8 50.0 71.a

. TofIIl do / phon. 111.8 122.6 137.0 125,4 100.2 88,7 74.5 108.6

% ACCESS 34% 34% 35% 34% 33% 33% 33% 34%
% SUBSCRIBER 66% 66% 65% 66% 67% 67% 67% 88%

1...Survey (23 ProvIde..)
Per-Phone Resul1s:

Number of Poyphones 2,383 2,347 3,367 4,000 4,439 3,439 2,610 1.983 1,502 1.390 1.615 2;&43
1....ubscrlber 75 98 96 102 107 111 122 103 130 126 119 108
1998 totsl ds 109 141 137 149 150 164 178 148 175 169 155 152

% ACCESS 31% 30% 30% 32% 29% 32% 31% 30% 26% 25% 23% 29%
% SUBSCRIBER 69% 70% 70% 88% 71% 68% 69% 70% 74% 75% 77% 71%

1997 Survey (21 Providers)
Per-Phone Resul1s:

Number of Poyphone. 544 511 571 582 646 643 650 652 612 623 509 507 566
1997subscrlb.r 105 95 108 117 127 133 138 136 137 142 112 116 122
199710tal ds 138 126 143 153 166 176 181 180 176 180 142 146 159

% ACCESS 24% 25% 25% 24% 24% 24% 24% 24% 22% 21% 21% 21% 23%
% SUBSCRIBER 76% 75% 75% 76% 76% 76% 76% 76% 78% 79% 79% 79% 77%

SourceS: APCC Ex Parte Filing In CC Old. No. 91-35, dated August 17, 1995

APCC Ex Parte Filing In CC Dkl. No. 96-128, dated September 28, 1998



RETROACfIVE COMPENSATION ADJUSTMENTS

Ex Parte Presentation
CC Docket No. 96-128

American Public Communications Council

1. THE AMOUNT OF ANY INTERIM PERIOD COMPENSATION
ADJUSTMENTS CANNOT BE DECIDED IN ISOLATION

• The Commission has linked retroactive compensation
adjustments for the Interim Period (November 1996 - October
1997) and the Second Report and Order Period (October 1997
- April 1999).

• For both periods, retroactive post-remand compensation
adjustments are not automatic: they are to be ordered only if
the equities so require. Towns ofConcord v. FERC, 955 F.2d
67,75-76 (D.C. Cir. 1991).

• The Commission has made no final ruling to date on
retroactive adjustments for the Interim Period or the Second
Report and Order Period.

• As to the Interim Period, the FCC has reached only
"tentative" conclusions to date.

• As to the Second Report and Order period, the FCC has
yet to decide the Colorado Payphone Association's
Petition for Partial Reconsideration of the Third Report
and Order, filed April 21, 1999, which requests the
Commission to reconsider its decision to require
retroactive adjustments for independent PSPs for the
Second Report and Order Period.

II. THE EQUITIES DO NOT SUPPORT RETROACTIVE APPLICATION
OF THE $.24 ($.238) RATE TO INDEPENDENT PSPS

A. Independent PSPs' actual compensated call volumes in the Second
Report and Order Period averaged far below the level estimated by
the Commission as the basis for calculating the $.238 rate

• The current compensation rate ($.238 per call), which would be
retroactively applied, is based on the Commission's finding
that a marginal payphone has 439 calls per month, of which
142 are compensable dial-around calls. The $.238 rate was set
to recover relevant portions of the fixed cost of a marginal
payphone.

13C513O V1; I%GS01LOOC



• The Commission found. that call volume is higher at average
payphones than at marginal payphones. APCC's survey of
actual 1997 (Interim Period) call volumes showed that the
average independent payphone had 159 compensable dial
around calls per month.

• Actual compensation payments to independent PSPs in 1998
were made on an average of about 109 calls per payphone per
month, 68.6% of the 159 compensable calls at an average
independent payphone.

• Reasonably applying the paid-call percentage for average
independent payphones (68.6%) to marginal payphones' call
volume of 142 calls per month yields a 1998 paid call volume
for marginal payphones of about 97 calls per payphone per
month, 45 calls below the level necessary to fully recover
marginal payphone costs.

B. Even at the $.284 rate, independent PSPs were undercompensated in
1998

• The Third Report and Order intended that marginal payphones
would recover $33.80/phonelmonth dial-around compensation
($.238/call x 142 calls =.$33.80).

• As shown above, marginal payphones were actually
compensated for only 97 calls per month in 1998, for total
compensation of $27.55 per payphone per month (at the 1998
rate ofS.284) -- $6.25 short of the $33.80 contemplated by the
Third Report and Order.

c. Retroactively applying the $.238 rate would exacerbate the
undcrcompensation of independent PSPs

• If the Commission applies the current $.238 rate retroactively
to 1998 call counts, as proposed, marginal payphones'
compensation would be reduced to $23.09 per payphone per
month -- $10.71 short of the $33.80 contemplated by the Third
Report and Order.

• To ensure the amount of cost recovery intended by the Third
Report and Order, adjusted compensation for the Interim
Period and Second Report and Order Period, if based on actual
1998 paid call volumes, would have to be set at $.348 per call
($33.80/97 = $.348).

2
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• Retroactive compensation adjustments are not warranted, with
respect to independent payphones, for the Interim Period or the
Second Report and Order Period.

m. THE RBOCS' INTERIM PERIOD COMPENSATION PROPOSAL IS
UNWORKABLE AND UNFAIR TO INDEPENDENT PSPS

• The RBOCs recommend using actual 1998 per-eall
compensation payments (recalculated at the $.24 - actually
$.238 for retroactivity purposes -- rate) as the basis for
adjusting PSPs' Interim Period compensation.

• Most IXCs as well as independent PSPs oppose the RBOC
proposal.

• 1998 compensation payments are wholly unreliable as
indicators of independents' dial-around call volumes, due to
the massive problems with FLEX ANI compensation and
resellers.

• Translating payments from one period to another would
generate huge administrative problems.

IV. THE COMMISSION COULD REASONABLY REACH A DIFFERENT
RESULT WITH RESPECT TO ILEC PAYPHONBS, WHICH APPEAR
TO BE DIFFERENTLY SITUATED

• ILECs were not eligible for, and did not collect, compensation
payments during the first five months of 1996.

• Most ILEes did not experience the same call tracking
problems as independent PSPs in 1998, because most lines
connected to ILEe payphones did not require FLEX ANI in
order to transmit payphone call identifiers to !XCs.

• Retroactive application of the $.238 rate would bring the prior
period compensation of ILECs - but not independent PSPs 
closer to cost recovery levels.

3
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william F. caton
Acting secretary
Federal Communications Commission
1919 H street; N.W.
Room ZZ2
Washington, D.C. 20554

BX P~TE PRESENTAtION

Re: operator Service Aocess and Pay Telephone
CompensationLcC Dkt. No. 91-35

Dear Hr. Caton:

The American PUblic Communications Council ("APcC"), a
national trade association of providers of independent public
payphones ("J:pps")1f and public communioations services, urges the
Commission to comply immediately with the remand ordered by the
U.S. Court of Appeals for the D.C. Cirouit in Florida MHo
Teleggmmunications Assooiation . rno. v. FCC, 54 F.3d 857 (D.C. Cir.
1995) (".lEiA"), remInding Operator Service Aooeas and Pay Telephone
Cp1Ilpensit;!OD, Report; and ONV' ADd Jl'Urt;her Notice of Proposed
B,ulemaking, 6 FCC Red 4736 (1991) ("first Report and Order"). '!'he
~ remand order requires the Commission to oonsider the need for
prescribing oompensation for IPP providers for the use of their
equipment in originating "subscriber" 800 calls. rpp providers
have been waiting oyer four years for the Commission to take up
tMs i ....llA. "'hQy have been subjected to years of unnecessary
prooedural wrangling and delay. They should be not forced to wait
any longer. The Commission should immediately begin a proceeding
to address this issue in the manner described below.

Vrpps are payphones that are not owned by a local exchange
carrier ("LEC"). ~e COmmission has referred to IPP providers in
past proceedings as "competitive payphone owners" ("PPOs") or
"private payphone owners." Other phrases and associated acronyms
that have been used to refer to IPP providers include "customer
owned coin-operated telephone" ("COCO'l''') provid.ers, and "customer
owned pay telephone" ("COPT") providers.

ZVi!l!l"d , 1:lN'm IoWD Ol"lllld~-_. _. ..., ..._.... ".w."." ..",., Ylllrt.:
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APCC also urges the COMmission to amend its rules to require
all interexchange carriers ("IXCs") with revenues above the
appropriate threshold to pay dial-around oo~pensation (includinq
subscriber 800 call compensation, once it is prescribed), rather
than limitinq the obligation to just those that "provide live or
automated operator services," as is currently the case. See 47
C.F.R. S 64.1301(b) (2). Although Section 226(e) (2) of the
communications Act (47 U.S.C. 5226(e) (2)) does not explioitly
require the Commission to "oonsider the need for compensation" for
calls routed to IXCs that are D.Qt "providers of operator services,"
the commission is clearly authorized to do so under the Act. The
Commission can, and shOUld, propose amending its rules in this
manner at the same time it considers the need to prescribe
subscriber 800 compensation.

I. BACKGROYNtl

A. The Current compensation Bules.

Prior to 1992, IPP providers only reoeived revenue frca ooin
payments for local calls and "1+" toll calls, and oOlallissions paid
by presubscribed operator services providers ("OSPs"). When a
caller "dialed around" the presubscribed OSP, IPP providers
receiVed no oompensation. IPP providers were unQOlllpensated for
such "dial around" oalls reqardless of Whether the caller dialed an
acceSs code, a subscriber 800 number or any other dial-eround
dialinq sequence.

conqress recognized the inequity of IPP providers not being
compensated wen "dial-around" calls were made ··using their
equipment. ThUS, in the Telephone Operator COnsUlller Servioes
I:mproveaent Act of 1990 ("rocSn"), Pub. L. No. 101-435, 104 stat.
986 (oodified at 47 U.S.C. § 226(e)(2», congress directed the
Commission to:

• • . consider the need to prescribe
oompensation (other than advance payment by
consumers) for owners of competitive public
pay telephones for calls routed to providers
of operator sarvices that are other thM the
presubscribed provider of operator services
for such telephones.

47 U.S.C. S 226(e)(2).
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TOCSIA was enacted into law on ootober 17, 1990. Congress set
a deadline of nine months from that date, or until July 17, 1991,
for the Commission to determine whether to presoribe compensation.
~ On July 11. 1991. several days short of Conqress' deadline,
the commission concluded that IPP providers should be compensated
for originating' aooess oode calls to J:XCs.~ The commission
recoqnize4 that UP providers were benefiting' both the publio and
the IXCs to which access code oa1.1.s were routed by providing
facilities for makinq access code calls. yet IPP providers were not
reoeivinq any revenue for providinq this useful servioe. First
Report and order. 6 FCC Rcd at 4745-46. The commission said that
it is "only fair" that the oost of maintaininq IPP equipment woed
to access IXcs "be shared by the consumers who benefit from the
ability to make acceS5 code calls and by the [IXCsl who derive
revenue from the calls." 19..-

Further comment was then requested on the mechanics of
orderinq compensation, despite the fact that comments on those
issues had already been filed. It was not until Hay of 1992 -
eiqhteen months after TaCSIA was enaoted -- that the rules for
access Qode oall compensation were finally released. ~ Operator
service Access and Pay Telephone compensation, Seognd Report and
Order, 7 FCC Red 3251 (1992) ("SeCond Report and Order").

B. The Commission's Refusal To
consider Subscriber 800 CAlls.

Durinq the proceedinqs leadinq to the First Report and Order.
APCC and others told the Commission that sUbscriber 800 calls are
within the olass of calls that are compensable, since sUbscriber
800 oalls, like access oode calls, "dial around" IPP providers'
presubscribed OSPs, and since IPP providers h.ve no other effective
means to earn revenue for originatinq such calls. However, the

ZlAPCC argued that the statute required the Commission both to
determine whether to order compensation AD2 to set the
oompensation. The commission deolined to do the latter by the
statutory deadline; instead it instituted a turther proceeding to
set the level of compensation and resolve related issues. sn
First Report and order, 6 Fec Red at 4747.

~As disoussed herein, the Commission limited responsibility
for compensation to those IXCs that both (1) earn annual toll
revenues in exoess of $100 million, and (2) provide live or
automated operator services. 47 C.F.R. S64.1301(b).



KEel{, MAHIN & GATE

William F. caton
Auqust 17, 1995
Pag'e 4

Commission ruled that the scope of TOCSIA was confined to access
oode calling' only, and declined even to consider the need to
prescribe compensation for IPP providers for oriqinatinq subscriber
800 calls. First Report and Order, 6 FCC Rcd at 4745-46.

On September 16, 1991, APCC fil.ed a petition for
reconsideration of the COam.ssion's decision to exclude subscriber
800 calls from consideration. APCC axplained that the plain
lanquaqa of TOCSIA clearly enoompassed sUbscriber 800 calls, that
the exolusion ot sUbscriber 800 oalls from the oompensation scheme
was inconsistent with the Commission's existinq policies, and that
subscriber 800 numbers were widel.y used at payphones, makinq it
imperative to prescribe compensation for these oalls for the same
fundamental equity reasons that mandate compensation for aooess
code calls.

Approximately ten months after APCC filed its petition for
reconsideration, the Commission aqain refused to consider Whether
oompensation for subscriber 800 calls is needed. The commission
reaffirmed its position that subscriber 800 calls were excluded
from the statutory compensation provision, and that it therefore
was not necessary to oonsider the need for compensation for
subscriber 800 calls within the context of the TOCSIA
implementation prooeedinq. Ogerator service Access and pay
Telephona compensation, Order on Reconsideration, 7 FCC Red 4355,
4367 (1992).

The Commission !Ul1 D2.t, however, rule that compensation for
subsoriber 800 calls was unjustified oX' otherwise inappropriate.
Nor did the Commission rule that it lacked authority to prescribe
compensation for these oalls. The commission merely stated that
APCC's request for SUbscriber 800 compens.tion was outside the
ceope of the TQCSTA implementation prooeedinqs since it did not fit
within TOCSrA's mandate requirinq the commission to consider the
need for -dial-around- compensation.

C. Tbe FPTA Deoision.

APCC and the FPTA sought Court review of the C011IIII!ss!on's
deoision.!! The Court in ~ found the COlmlission's narrow

!!Briefinq and argument in the case were delayed for two and
one-half years because tha Commission arqued to the Court that
briefing should not prooeed while the Commission Was deliberating

(Continued••• )
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interpretation of TOCSIA's scope to be "oompletely unoonvincinq."
~, 54 F. 3d at 859. "Subscriber"800 oalls, II the Court said,
"fall undeniably -- plainly and unambiquously -- within the
statutory lanquage. II ~ The Court, therefore, qranted APCC's and
FPTA's petitions and remanded to the Commission to consider the
need to prescribe compensation for sUbscriber 800 calls. IlL.
ThUS, this issue now acmes back to the commission for a decision
that the Commission could have, and should have, ade four years
earlier.

D. The Use of Subscriber 800 NWllbers at
Payphones is Growing at a Rapid Pace.

The four-year delay in oonsidering this issue has been costly
to IPP providers. The use of subsoriber 800 numbers at IPP
locations was already siCJTIificant when the First Report aUG Qr4er
was adopted in 1991. sinoe adoption of that order, the market for
subscriber 800 services has experienced explosive ·qrowth, both in
terms of revenues and minutes of use. See generally, 1995 HATA
1elecommunioations Market Review and FQl:eOast at 69-75 ("HM:A
Review And ForeoastII) •

The illlP16lllentation of 800 nUlllber portability in 1993 has
proven to be a significant faotor oontributinq to this rapid
expansion. IJL. Portability, which allows subscribers to switch
oarriers and still retain their 800 numbers, is creating vigorous
competition amonq the l:XCS. ~ Increased competition has led to
enhanoed features, illlProved service, more efficient billinq, and
the roll-out of new servioes and proqrams targeted to new
subscribers. ~. All of these factors have led to millions of new
800 subsoribers and users within the last few years.

For example, many IXCs are tar~etinq small and medium-sized
businesses with produot mixes that inolude subsoriber 800 numbers.
~ The result has been that millions of business that did not
previously subscribe to their own 800 number now sUbsoribe to 800

Y ( ••• continued)
petitions for reoonsideration of the Second Report and Order,
suprA, in which the Commission determined the level of
compensation. After two and one-half years, the Court apparentiy
qrew tired of waitinq for the Commission to resolve the unrelated
issues in the reconsideration prooeeding and ordered briefing and
arqument in fEt& beginning in Ootober of 1994 •

._-- -------------
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numbers both as a service to their customers and as a means for
their traveling employees to reach the company's home office,
dispatch center, voice-Illail, private branch exchange ("paX") or
similar platforDI. And rxcs are now aggressively pursuinq the mass
consumer market in addition to traditional commeroial users. For
example, several IXcs are offering- "personalized" or "follow-lIle"
SOO nWlber services, which alloW subscribers to consolidate all of
their existing telephone numbers (i.e., home, office, car, etc.) as
well as oall-forwarcUng information into a single SOO nU1llber. V
Other applications include parents with children away at school who
sUbscribe to 800 numbers as an automated fOrlll of collect calling by
their children.

rn short, the market for subscriber 800 services is larqer and
more oompetitive, and it is likely to experience further growth and
competition within the next few years. Thousands of new SOO
numbers and servioes are OOIIIin9 on line every week, and millions of
customers are now usin'1 800 services on a reqular basis.

Indeed, 800 nUaber oallin'1 is so popUlar that the supply of
SOO numbers may be exhausted as early as February of 1996, well
before the co_ission or the industry had previously antlclpated.W
To help alleviate the problems of a short supply, the Commission
has been conducting a series of meetings with the industry to
discuss ways to accelerate deployment of the new toll-free "SS8"
area code.Y Those meetings are designed to help oonserve use of

VMCI, for example, issued a press release on september 7,
1994, announcinq its new "Friends & Fuily Personal Number," which
it describes as "the indUStry's first oonsuaer 800 number service
which allows callers to reach you toll-free from any phone•••• tt

W~ '''800' Number Exhaust still Expected before '888'
Availability," Telecommunications Reports, July 3, 1995 at 11. in
41.mz "popularity Takes Toll on BOO Numbers," 1'h' lfasbington Post,
July 5, 1995, at AI.

lIsee . e,g., Letter from Kathleen Wallman, Chief, Common
Carrier Bureau, to Miohael Wade, president, Database Service
Managelllent, Inc., dated June 13, 1995 ("We are conoerned •••
about the recent aocelerated depletion Of the remaininq available
800 numbers.").
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existing 800 numbers and acoelerate the availability of the new
"888" method of toll-free dialinq. ~

As 1I\0re and 1IIore new services such as these continue to take
hold, it will not be long before 800 n~ber dialing becomes the
predominant form of long distance calling. Indeed, current fi<]Ures
indicate that on a typical business day, 30 percent to 40 percent
of All lo~ distance calls involve 800 nUlllbers.2f And in terms of
network minutes, analysts predict 50 billion minutes of USe by
year-end 1995, growinq to just under 60 billion by year-end 1997.
NATA Reyiew and Forecast at 72. . .

This "toll-free" 800 nWllber explosion has generated a huge
vol~e of uncompensated traffic at payphones. statistics submitted
to the colllDlission by sprint corporation show that over one half of
coinless interLA'l'A calls made frOlll pllyphones in sprint's local
exchange territories are sUbsoriber 800 calls.~ Data gathered

If'l'he Industry NWllberinq cOIlIDIittee is also exploring the
allocation of other new toJ.l-free numbers, such as "300" or "400"
numbering series, in anticipation of future delllll.nd. NATA Reyiew
And Forecast at 75 n.2.

21~ "Hanging Up on Scams," Hew York Newsday, August 11, 1994,
at A471 and "Dialinq for Dollarsl 1-800 Business Keeps surging,"
The Washington Post, Kay 31, 1994, at C1.

WLetter from H. Richard Juhnke, General Attorney, sprint
Corporation, to William F. caton, Actinq Seoretary, cc Docket
No. 92-77 (filed December 23, 1994) ("Sprint ex parte Letter").
over a 14-day period, sprint reported that payphones (LEC payphones
and IPPs) in its LEC territories qenerated 2,685,311 interLATA
calls that were either 0+ or access code calls. sprint reported
that 55.!It, or about 1.5 lIlillion, of these calls were 0+ oalls and
that 44.H:, or about 1.18 million, were access oode oalls. In
addition, sprint reported that about 3.29 millton calls were made
to subscriber 800 nl1lllhers. Putting these three oategories
toqether, there were a total of about 5.97 million 0+, access oode,
and subscriber 800 calls. About 25' of this total were 0+, 2011; of
the total were acoess code, and about SSt of the total were
subsoriber 800 calls. See Attachment 1.
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from other payphone providers confirm'that subscriber 800 calls
represent a huqe proportion of dial-around ca11s.!V

The increased use of 800 number calling is producing enormous
revenues for the IXCs. Analysts estimate the 800 market at
$9.5 billion for year-end 1994. NATA Reyiew and FOrecast at 72.
By year-end. 1997, that fiqure is projected. to reach $11.4 billion,
with an averaqe annual qrowth rate of around '1 percent over the
next three years. 1:4.-

EVen thouqh IXCs have qained, enormous profits from the qrowth
of the sUbsoriber 800 market, they still refuse to provide ~y
payment for the use of independent payphones to originate
subsoriber 800 oal1s. IFP providers receive no revenue from the
IXCS for the huqe volume of subscriber 800 traffic qenerated at
their payphones. As the use of 800 numbers from pUblic phones
continues to expand, IPP providers are seeing .ore and more of
their revenue base disappear. At the same time, IXCS are earning
substant.ial windfalls each day that. they receive subscriber 800
oa1ls from IPP' looations without payinq IPF providers for the use
of their equipment in oriqinatinq these calls. Meanwhile, the
LEes -- who are direot compet.itors of IPP providers -- have been
unaffected by these fundamental chanqes in the .arketplace since
their ability t.o obtain full cost recovery for their payphone
operations cont.inues to be assured.

II. 1HE COMMISSION SHOULD CONSIDER THE SUBSCRIBER 800
COMPENSATION ISSUE WITHOOT FURTHER DELAY. THE COMKISSION
SHOULD ALSO PROPOSE AMENDING ITS RULES TO REQUIRE ALL
IXCs TO PAY DIAL-AROUND COMPENSATI:ON WRE'I'HER OR NOT THEY
ME "PROVIDERS OF OPERATOR SEaYlCES."

There is no v~li~ ~Qaaon £o~ tho ea.miaaion to oontinuo to
delay its oonsideration of subscriber 800 oompensation. The court
has spoken and the COmmission must respond. APCC urqes the
COll\1llission to prompt.ly initiat.e a rulemakinq to include subscriber
800 calls within t.he compensation sche1lle. Some of the issues that
should be addressed by the commission are discussed below. The
first of these issues concerns whether c01IIpensation obl!qations for

!VOne IPP provider surveyed approximately 500 to 1,000
payphones located in numerous different states over a period of
seven months. The data from these payphones consistently showed
about twioe as lIlany subscriber 800 calls as access code calls. See
Attachment 2.

'I:HID I.wD OI1Blld GolI:l

-- ------,
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subsoriber 800 calls, as well as other dial-around oalls, should
apply to XXCS qenerally and not just.to :IXCs which are "providel:'s
of operator services."

A. All IXcs With Revenues Above The Appropriate
'l'hresh~ld Should Pay, Compensation For Dial
Around CAllfJ·

The Commission's OlU:'X'ent rules limit the olass of IXCs
obliqated to pay compensation to those that provide live or
automated operator services. 47 C.F.R. S 64.1301(b) (2). Althouqh
oonsideration of the payment of oompensation by IXCs which are not
"providers of operator services" is not expressly required by
'1'OCSIA or the lE:!:A rellland, the Co1UlD.ission should take this
opportunity to remove this limitation on the entities SUbject to
compensation obliqations -- with respect to subscriber 800 calls,
access calls,~ and any other cateqory of dial-around calls tor
which COIlIpeIlsation may eventually be prescribed. The oompensation
obligation should extend to all :rXCS which carry dial-around oa11s,
reqardless of whether the rxc is a "provider of operator services."
47'U.S.C. S 226(a) (9).nv

WWe use the term "access call" rather than "access code call"
in order to enoompass calls made by dialing an aooess number that
is technically not an "access cede" because the nc associated with
1t 1s not a "provider. of operator services." au <17 U. s.C.
5 226(a) (1) • For example, Allnet communications servioes, :rnc.

- ("Allnet"), which oontends it is not an asp, has an access
number -- 1-800-783-1444 -- which is ,c011IllIonly used by Allnet
subsoribers to reach Allnet's call processinq platform in order to
make calls from payphones. :If Allnet is- not a "provider of
operator services," then Allnet's acoess number does not meet the
statutory definition of "aaoess oode." Yet, this aocess number is
the oounterpart of the 800 "access cedes" that rxcs such as AT&T,
MCI and. sprint, which AU "providers of operator services," otfel:'
to their subscribers.

1VOf course, to the extent that it is appropria~a for other
reasons, the commission may continue to exempt certain rxcs based
on revenue thresholds. For example, under the current rules there
is a $100 million threshold for aooesscode call compensation. 47
C.F.R. S 64.1301(b) (1). Once the Commission has examined the
structure of the 800 sUbsoriber market, the Commission may
determine it is neoessary to establish a silllilar or reduced

(continued••• )
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The OSP limitation in the Commission's current compensation
rules has no SUbstantive importance. The only reason for the
limitation is that the statute, TOCSIA, under which the Commission
initiated the. prooeeding- in which compensation was originally
prescribed, was focused on regulation of "providers of operator
service" rather than carriers generally, and thus did not expressly
direct the Commission to consider paYJllent of compensation by non
OSPs. ~ 47 U.S.C. S 226(e) (2). The limitation of compensation
to OSPs, however, has created a loophole throuqh which certain IXCs
can seek to be eXcluded from the compensation obliqation while
their competitors must pay. Indeed; there is already one IXC which
exceeds the $100 million threshold but refuses to pay dial-around
oompensation based upon its oontention that it is not an asp
sUbject to the rules. I!lI

A continuing- exemption of non-oSPs frD11\ the compensation
Obligation could Ultimately undermine the compensation scmelllE!. As
the collUllission is well aware, dynamic chang-es are taking- place in
the teleoommunications industry. It is not inconceivable that a
nUlllber of !XCs that currently prOVide operator services lUAy
eliminate or out-source their operator functions. such IXCs could
oontinue to carry large volUllles of access ca1.1s and subscriber 800
calls and aJ:'9Ue that they are exempt from the compensation
obligation due to a technical reading of the rules. '1'he Commission
should eliminate the OSP restriotion to ensure that the integrity
of the oompensation rules is upheld.

The Commission has ample authority. to effectuate such a
ohanqe. The oriqinal purpose of the operator services limitation
WZlS, presUlllably, to stay within the confines of TOCSIA's lIlandate.
But TOCSXA does not restriot the COIlUlIission's authority to order
compensation from entities that are not asps. While tbe only
express mandate in TOCSIA's compensation provision concerns aSPs,
nothing' in TOCSIA precludes tbe Commission fr011l prescribing
compensation for calls routed to other entities as well. '1'0 the
contrary, the COIlUlIission bas ample authority to prescribe
compensation from non-oSPs under the Communications Act.

W( ... continued)
threshold for subscriber &00 calls.

W~ Allnet's october 18, 1993 Request for Removal fr011l List
of Potential Payors of Presoribed PPO Compensation Rates Pursuant
to Paragraphs 22 and 23 of the September 16, 1993 Reconsideration
Deoision in CC Docket No. 91-35 (fi1.ed January 26, 1994).
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First, the Commission may invoke its anoil1ary jurisdiction
under Title I of the Act to expand the class of IXCs obligated to
pay compensation. The COlllll\ission has been given "broad
responsibilities" to regulate all aspects of interstate
collll1lunications by wire or radio by virtue of Section 2(a) (47
U.S.C. S 152 (a» . Capital cites CAble. Inc. y. Crisp, 467 U.S.
6'1, 701 (1984) (quoting united states y. Southwestern Cable CO.,
392 U.S. 151 (196B». Section 4(i) of the Act also provides that
"the cOlDlllission may perform any and all acts, make such rules and
requlations, and issue such orders, not inconsistent with this Act,
as may be necessary in the execution of its funotions." 47 U.S.C.
S 154(i). The only limitation to' the Commission's broad authority
is that a proposed regulation or activity must be "reasonably
ancillary to the effective performanoe of the commission's various
responsibilities." Southwestern Cable, 392 U.S. at 112-13. On the
basis of this authority, the Commission frequently adopts rules
that extend beyond the express provisions of the statute.

For example, in its implementation of the Telephone Disolosure
and Dispute Resolution Aot (TDD~), the cOlDlllission relied upon its
ancillary jurisdiction to extend the pay-per-call billing
regulations mandated by the TDDRA to intorm.tion services falling
outside the statutory definition of "pay-par-oall." See 41 C.F.R.
S 64.1Sl0(b); TDDBA Implementation, Order on Reconsideration and
Further Notice of Proposed RUlemaking, 15 RR 241247,1249 (1994).
certain parties contended that the Commission lacked authority to
extend the billing regulations to Ii class of oa.lls outside the
scope of the 'l'DDRA. But the commission disagreed. "Section
64.1510(b) [the expanded rule} is not inconsistent or incompatible
with the statute," the COlDlllission stated, "nor does the TDD~
restriot this cOlDlllission'a anoillary jurisdiction under Title :r of
the co~unications Act to impoae additional regulations..••"
:I:.sL.

Similarly, the Co~ission oan invoke its anoillary
jurisdiotion to extend the compensation obliqation beyond the OSPs
covered by the express terms of 'l'OCSl:A to encompass non-oSPs.
TOCSIA defined a new class of entities, "aqgregators," which are
aUbjeot to the Commission'S jurisdiction, and directed the
Co~ission to consider requiring certain kinds of carriers (~,
providers of operator services) to pay compensation to certain
kinds of aggregators (i.e., IFF providers) for the use of their
payphones. As the Court of Appeals recognized, Congress' "primary
purpose" in enacting the compensation provision was "to protect
[IFF providers} from being fleeced ••••" ~, 54 F.3d at 862.
In doing 110, Congress wanted to ensure that, at a minimum, the

-' --, --------------
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Col\llllission considered the need to prescribe compensation from OSPs.
But Conqress clearly did not intend to lilllit the Col\llllission's
discretion to qo beyond that class of carriers if it deterained it
was in the public interest to do so. Indeed, Section 226(1) of the
Act attiras that 'l'OCSIA was not intended to lilllit the COl\llllission's
authority qranted Under other sections of the Aot. 47 U.S.c.
5 226(i). 'rhus, includinq non-oSPs within the C01IlPensation soh_e
is clearly within the Col\llllisuJion's authority qranted under 'l'OCSIA
and the Act.

The COllllllission also has authority to expand the class of IXCs
under Title II of the Act. Under' Title II, cOllllllon carriers enjoy
a fundamental riqht to be reasonably colllpensatedwhen required to
lIlake faoilities available for pUblic use. As early as 1984, When
payphone competition first beqan, the Commission recoqnized that
IPP providers are cOl\llllon carriers subject to the Act. !1niva;sal
Payphone carp., 58 RR 2d 76, 80 n.12. (1985).

It is indisputable that, under Section 201 of the Act,
oarriers are entitled to earn reasonable colllpensation when they are
cOlllpelled to interconnect with other cOllllllon carriers. 47 U.S.C.
S 201; see, e,p., Lingoln Telebbonl and Telegraph CO, v, FCC, 659
F.2d 1092, 1108 (D.C. Cir. 1981). As a practical matter, IPP
providers are compelled to deliver subscriber 800 calls and other
dial·around calls to the nQ~works of the IXCs. 'rhis is because
(a) IPP providers are expressly prohibited frolll blockinq OSP
"access oodes", (b) there is no directory which colllprehensively
classifies 800, 950, and 10XXX nWllbers between (1) OSP access codes
and (2) IXC aCCess numbers, subscriber 800 numbers, and other dial
around nUlllbers; (c) even it such a directory existed, there is not
enough available memory in a payphone to enable it to distinguish
between a11. OSP access code nUlllbers -- wbich -lIlust be unblocked
and all other 800, 950 and 10XXX numbers; (d) the C01Ulllission has
made clear that the blocking of nl11llbers at payphonec is qenerally
disapproved, ~ TeleQQmmunications Research and Agtion Cent~r y.
central corp.. Int'l Telecharge. Ing., et 0)." .. FCC Rod 2157
(1989); and (e) the paypbones of the local exchanlife carriers allow
free aOCQss to (non-OSP) IXC aocess nUlIlbers and subscriber 800
nUmbers; IfP providers must do the same in otder to compete.

In any event, under Title II, IPP providers are entitled to be
oOlllpensated for the servioes they render. See. e.g., Bud Antle,
Ino. v. United states, 593 F.2d 865 (9th Cir. 1979) (holdinq that
under the Interstate COl\llllerce Act -- the Act from whlch the
cOl\llllunications Aot was born -- a transporting carrier is not
oxcused frolll cOlllpensating a shippinlif carrier, 'reqardless of Whether

._-
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the shipping' carrier "voluntarily" provides its services). Thus,
the COl\llllission has the authority under Title II to require
co~perisation fro~ all IXCs who receive sUbscriber 800 calls and
acoess calls from IPP locations, not just those that provide
operator services.

B. Additional :IssUeS Concerninq SUbscriber 800
Comp~nsatiOD That Should Be Addressed.

1. Per-call Compensation.

compensation for subscriber BOO calls can and should be
ordered on Il per-call basis. since IXCs can track access oOde 800
calls, they should also be able to track subscriber 800 calls.
Indeed, l:XCs receive and capture the Automatic Number
:Identifications ("ANIs") associated with subscriber 800 calls; in
fact, they provide those AN:Is to the subscriber. See. e.g.,
calling Humber Identifipation service, 6 PCC Red 6752, 6753 (1992)
("ANI is also available through IXCs in oonjunction with 800
[servioe]").

In addition, the LEes now have the ability to tJ:ack subscriber
800 calls on a per-call basis.W ThUS, to the extent that any
particular IXC lacks the t.echnical abilit.y to traok subscriber 800
calls on a per-call basis, that IXC could rely on the per-oall data
qenerated by the LEes in order to verify the number of calls and
alllount of compensation due to any IPP provider ,W In short, there
should be no technical barrier to prescribinq compensation for
subscriber 800 calls on a per-call basis.

Witt. e.g., Petition of Ameritech for Waiver of Part 69 of
the Commission's Rules to Restructure its Rate to Establish a pay
Telephone Use Fee Rate Element, DA 95-1028, released Kay 4, 1995
("Ameriteoh Per-call Payphone Acoess Charge Pet.ition"); and
Petition of Southwestern Bell Telephone COlllpany for Waiver of
Part 69 of the COllllllission's Rules to Restructure its Rates to
Establish a Pay Telephone Use Fee Rate Element, DA 95-1328,
released June 14, 1995 ("SW!3C Per-call payphone Aocess Charqe
Petition") . .

~This should also apply to any IXCs or OSPs whioh may become
subject to the per-oal1 co~ensation requirelllent for access code
calls, such as proposed by APCC and several state payphone
assooiations. S8@ n. 17, int~.
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Moreover, from a pOlicy perspective, per-oall compensation is
the most loqical and sensible form of compensation. Indeed, the
Commission has repeatedly expressed its preference for a per-call
oompensation system. See. e.g., First Report And order, 6 FCC Bcd
at 4745-46; and Second Report and Order, 7 FCC Rcd at 3252.

AT&T and Sprint, two of the larqest IX~(..are already paying
per-eall compensation for access code calls.w And a rulemaking
petition is penc1!1l9' to extend the per-eall reauirement for access
code calls to at least two other carriers.~r Thus, prescribing
sUbscriber 800 compensation on a per-call basis should be
relatively easy to a~inister, particularly with" respect to the
major carriers who already are, or may soon be, compensating IPP
providers for access code calls on a per-call basis.

The modified rules should also make clear that LECs must make
their payphone call tracking capabilities available to IPP
providers operating in their territory.W This will prcvide a
means for IPP providers to verify the nWllber of compensable
subscriber 800 oalls rcuted from their payphones to each XXC.

2. payment Mechanism.

The payment systelll for sUbscriber 800 calls can build upon the
paYlllent system that the Commission ultimately adopts for per-call
access code call OOlllPensation. In the Per-call Rulemakinq
Petition, APCC and the state payphone associations have proposed
that the Commission continue the direot billlnq lIIechanism currently
used for flat-rate access code call compensation, but that the IXC
will send back to the IPP provider a stat_ant indicating the

.
Wau~~~r=~ ~0geS$ and Pay Telephone compensation.

Memorandum J>p1L :e: DA 94-1612 (released December 29,
1994) (HAT&T Waiver GrantH); and Hellloran4Um opinion and Order, 10
FCC Rcd 5490 (1995) (Usprint Waiver GrantH).

llVln the Matter of Petition of the American public
cOl1llllunications Council and. state l'ayphone Alilsociations to Initiate,
on an Expedited Basis, a Rulemakinq Proceedinq to Amend section
64.1301 of the cODll1lission's Requlations to EstabliSh Per-Call
Compensation of Independent Public Payphone Providers for Access
Code Calls ("Per-Call Ccmpensation Petition"), tiled July 19, 1994.

W'iU COlIIIIIents of APCC filed June 5, 1995, in response to
Ameritech's Per-Call Payphone Access Charqe Petition, supra.

Zl :91 1OOZ-s0-03a
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number of access code calls made from each lPP phone line.
Likewise, for sUbscriber 800 compensation, the IXCs could send IPP
providers a statement indicating the nwnber of subscriber 800 calls
made for each IPP phone line. Furthermore, in light of the LEC's
ability to track dial-around oalling on a per-call basis,W or
other technoloqical developments, other tracking and payment
mechanisms may need to be explored.

3. Size of Entities Required To Pay Compensation.

The Commission may exempt certain IXCs from the compensation
obligation if their annual tOll revenues are below a de minimis
threshold. The $100 million threshold that currently determines
which IXCs are required to pay aooess code oall compensation may
not be the appropriate cut-off for the IXCs that should pay
subscriber 800 compensation since the structure of the subscriber
800 market may be different fro\U the structure of the access code
market. Thus, the COlDlllission should seek colDlllent on whether ll..
revenue threshold should be established and, if so, at what level.

4. Sgope Of compensable Calls.

Any definition of subscriber 800 calls sUbjeot to compensation
should be flexible enOUgh to include the new "888" toll-free
nUlUbers which are scheduled to be activated as early as next
April.W The COlDlllission should ensure that its definition of
oompensable calls is flexible enough to encompass all current and
future foras of dial-around calling.

5. Amount of compensation.

The Commission shOUld seek COlUment on the appropriate amount
of compensation for subscriber 800 calls.

n/See . e.g., Ameritech Per-call Payphone Aooess Charge
petition, sUPra'

WIn addition, other dialing sequences may in the future
generate substantial dial-around traffic from IPPs that produces
revenue for the IXC. In that event, the same considerations that
require prescription of compensation for subscriber 800 calls would
also require presoription of oompensation for such future forms of
dial-around traffic.

£1'91 1l!ll2-s0-03CJ
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6. Sat Use Fee ys. carrier Fee.

The Commission should seek oomment on whether to prescribe
compensation for subsoriber 800 calls in the form of a "set use
fee," suoh as has been adopted in California for intraLATA oa11s.
Under the set use fee 1IIodel, the oOlllPensation obliqation falls upon
the end-user of the service -- in this case, the 800 number
subScriber -- rather than the IXC. The IKC, in turn, is required
to bill the end-user -- again, in this case, the 800 sarvioe
subscriber -- for the chal:"ge and remit the fee to the IPP provider.

CONCLUSION

The Commission should promptly initiate a rulemaking
proceeding to amend section 64.1301 of its rules to (a) prescribe
per-call compensation for subscriber 800 oalls, and (b) require
non-asps to pay compensation for all types of dial-around oalls.

Sincerely,
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